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OPI NI ON OF THE COURT

PER CURI AM

Several decades ago, the West Indies |Investnent Conpany
["WIC'], a nowdefunct corporation, devel oped the Tide Village
subdi vision in Estate Boetzberg, St. Croix. WIC included the
foll owi ng covenants in deeds for Estate Boetzberg properties
outside of the Tide Vill age:

[NNeither the Grantee nor his heirs nor his
assigns shall or will erect or pernmit, upon any portion
of said prem ses, any building except a dwelling for
one famly only; provided, however, that such dwelling
may i nclude not nore than one of each of the follow ng:
(a) Main dwelling house; (b) Guest house[;] (c)
Servants' quarters; (d) Attached or detached garage.

[ T] here shall not be manufactured or sold or
caused or permtted to be manufactured or sold, upon
any portion of the said prenmses . . . any goods or
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mer chandi se of any kind, and there will not be carried
on, nor permtted to be carried on, upon any part of

the said prem ses, any trade, or business what soever,
or boardi ng house, hotel, hospital or asylum

(App. at 5-6, 83-84, 417-18.) The deeds also state that "these

covenants shall run with the land and shall be construed as real

covenants running with the land,” and "shall be binding upon the

parties to this contract, their respective heirs, executors,

adm ni strators, successors and assigns." (ld. at 6-7, 84, 418.)

Appel | ants Robert and Josephi ne Roach acquired an Estate

Boet zberg |l ot outside of the Tide Village, Plot No. 51, by

warranty deed from Victor Gonez ["Gonez"] in 1987. Although the

deed of conveyance between Gonez and the appellants incorporated

covenants in previous deeds, M. and Ms. Roach did not conduct
title search. (See Appellant's Br. at 9.) Instead, they
purchased Plot No. 51 with the intent of developing it for
commerci al purposes based solely on Gonez' representation that
the property was "commercial"” and the fact that adjacent
properties were used for comrercial purposes. Gonez said that
when he acquired Plot No. 51, WIC President Sidney Lee ["Lee"]
told himthat "the property was zoned comercial and that the
commerci al zoning added to the value of the property.” (See
Gonez aff., id. at 30.)

In January, 1992, the appellants applied to the Depart nent

of Planning and Natural Resources ["DPNR'] for permts to

a
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construct commercial establishments on Plot No. 51, including a
gas station, a mini-mart, a laundry, and a 12-unit apart nent
conplex. DPNR pronptly issued the requested permts and
construction comenced. Several weeks |ater, |andowners Bert
Pai ewonsky, Richard Boehm Robert Shank, Mauricette Brin, Mrion
Gust af son, Richard Layton, Karen Layton, and the Eclectic
Devel opnent Corporation ["intervenors"] notified DPNR
Comm ssi oner Roy Adans of the covenants present in WIC deeds for
lots in Estate Boetzberg outside of the Tide Village, and asked
himto revoke the appellants' comrercial construction permts.!?
DPNR term nated the appellants' permits in July, 1992, and
construction ceased on Plot No. 51.

M. and Ms. Roach then sued the original grantor, WIC, and
their owm grantor, Gonez, in the Territorial Court of the Virgin

| sl ands, seeking reformation of the deed of conveyance to

elimnate all covenants inconsistent with commercial devel opnent

1 The record shows that intervenor Marion Gustafson owns a WIC

deeded property in Estate Boetzberg, Plot No. 59, that lies outside of the
Tide Village. (See App. at 44.) Intervenor Richard Boehm apparently sold his
near by Estate Boetzberg property during these proceedings. (See id. at 218-
20, 415-16.) Intervenors Robert Shank, Muricette Brin, R chard Layton, and
Karen Layton appear to own properties in the Tide Village. (See Appellant's
Br. at 107; Appellee's Br. at 19.)

Al though the Territorial Court purported to allow intervenors Bert
Pai ewonsky and Ecl ectic Devel opnent Corporation to withdraw fromthis case by
stipulation on Cctober 12, 1993, and March 27, 1996, respectively, it was
wi thout jurisdiction to grant the latter request because the appellants had
already filed their Notice of Appeal by that date. Eclectic Devel opnent
Corporation thus appears as a party to this action in the case caption, but it
is unclear whether its property lies outside of the Tide Village.
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of Plot No. 51. (See App. at 1-4 (Conpl., Cv. No. 1063/1992).)
None of the above-nentioned | andowners were named as defendants
inthis suit. After the naned defendants failed to appear, the
appel l ants noved for entry of default. The Territorial Court
entered default judgnment against WIC and Gonez in January, 1993,
and DPNR subsequently reissued building permts to the
appel | ant s.

Once the | andowners | earned of DPNR s action, they asked the
Territorial Court for injunctive relief, and noved to intervene
and set aside the default judgnment. As the owner of two WIC
deeded plots in Estate Boetzberg outside the Tide Village,
appel | ee Freeland Trust instituted a separate suit against the
appel l ants seeking simlar relief. In response, the trial court
granted a prelimnary injunction against further conmercia
construction on Plot No. 51, and pernmitted the | andowners to
intervene and file a counter-claimagainst the appellants. It
al so consolidated Freeland Trust's conplaint with the appellants’
original reformation action.

Thereafter, the parties filed cross-notions for summary
judgnent, disputing whether the intervenors and Freel and Trust
could enforce the restrictive covenants in the deeds crafted by
WIC for Estate Boetzberg properties outside of the Tide Vill age.

The appel |l ants argued that the intervenors and Freel and Trust
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could not enforce the covenants because, inter alia, there was no
common schene of devel opnent outside the Tide Village, and the
covenants were intended to benefit WIC alone. See Freel and
Trust v. Roach, Cv. No. 1063/1992, slip. op. at 10 (Terr. C.
filed Sept. 14, 1993) [hereinafter "Freeland Trust 1"]. As
support for their contentions, M. and Ms. Roach pointed to
par agr aph twel ve of the original deed of conveyance between WIC
and Gonez, which stated:
[ Nl ot hi ng herein contained shall be construed as
restricting, nor shall there be any obligation upon the
Grantor, its successors or assigns, to restrict, in any
manner, any ot her prem ses now or hereafter owned by
the grantor.
(See id. at 12.) This paragraph also appeared in Marion
Gustaf son and Freeland Trust's deeds. (See App. at 84, 418.)
The appel l ants argued that this paragraph proved that the deed
covenants agai nst commerci al use or devel opnent were not i ntended
to benefit the intervenors or Freeland Trust. Acknow edgi ng that
the pivotal question on sunmary judgnent was whether WIC and
Gonez drafted the restrictive covenant in the deed of conveyance
solely for their own benefit, the Territorial Court denied the
parties' cross-notions for summary judgnment because the deed's
provi sions seened to create a genuine issue of material fact

regarding the intent of the original covenanting parties.

After this ruling, the parties filed cross-notions for
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relief fromjudgnent under Federal Rule of Civil Procedure 60(b),
based on the di scovery of new evidence. The appellees also
titled their notion as a "Renewed Joint Mtion for Summary
Judgnment." The trial court denied the parties' Rule 60 notions,?
but granted the appellee's renewed summary judgnment notion based
on the newy-submtted affidavit of Sidney Lee, who served as
WIC s President when it first conveyed the lots in Estate
Boetzberg. In his affidavit, Lee averred that the

covenants and restrictions were placed on the

properties in order to entice people who wanted a

resi dential nei ghborhood to purchase the various plots.

It was represented to the purchasers that the property

woul d be encunbered for their benefit. . . . It was

i ntended that the honeowners [woul d] be able to form

together to enforce the covenants and restrictions.
(App. at 324.) Although the appellants argued that this
affidavit could not renove any bar to summary judgnent because it
was "but one piece of evidence," see Freeland Trust 11, slip. op.
at 8, the trial court denurred.

The unrefuted affidavit of Sidney Lee, considered

in the absence of evidence to the contrary and read in
conjunction with the affidavits already before the

2 See Freeland Trust v. Roach, Civ. No. 1063/1992, slip. op. at 3-4

(Terr. C. filed Mar. 7, 1995) [hereinafter "Freeland Trust 11"] ("[The tria
court's previous] order denying summary judgnent to both parties was not

di spositive of the litigation and is therefore, not a final order. . . . Rule
60(b) applies only to final determinations and not to interlocutory orders.")
(citation omtted)
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Court,!® is conclusive as to the existence of any
factual dispute as to the grantor's intent with regard
to the enforceability of the covenants in the Roaches
deed. The fact that the Roaches admt that they are
unable to find any evidence on the subject convinces
the Court that there is no issue to send to a jury.

See id. at 9-10. Judge Cabret denied the appellants' notion for

reconsi deration on June 14, 1995, and this tinely appeal ensued.

DI SCUSSI ON

According to the appellants, Gonmez' sworn recollection that
Lee told him"the property was zoned commerci al and that the
commercial zoning added to the value of the property"” and his
subsequent representation to the appellants that Plot No. 51 was
“conmercial" were proper grounds for reformati on of the deed of
conveyance. They contend that the trial court ignored paragraph
twel ve of the original deed to Plot No. 51 and failed to consider
the Gonez affidavit or his later statenent to the appellants as
true in analyzing the appellees' joint summary judgnment notion,
and thus erred in concluding that no genuine issue of materi al
fact precluded the appellees fromenforcing the covenant agai nst
commerci al devel opnent and use of the fee.

The Appellate D vision has jurisdiction to hear this appea

3 The trial court referred here to the affidavit of intervenor
Ri chard Boehm who stated that WIC assured hi m when he purchased one of the
burdened plots in 1968 that Estate Boetzberg would renain a residential area
as a result of the covenants. See id. at 9 n.5.
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froma final order of the Territorial Court under V.I. Cope. ANN.
tit. 4, 8 33, and exercises plenary review over grants of summary
judgnment. See Flem ng v. Orange Crush of Puerto Rico, Inc., 30
V.l. 268, 270 (D.V.I. 1994). W wll vacate the judgnent
previously entered by the Territorial Court and remand this
matter for trial

Freel and Trust and the intervenors persuaded the Territori al
Court that they could enforce the covenant agai nst conmerci al
devel opment present in sone of their deeds as well as the
appel l ants' deed agai nst the appellants in equity. Qccasionally

termed "inplied reciprocal negative servitudes," equitable
restrictive covenants differ from personal pron ses concerning
land in that they provide sonme tangible benefit to ("touch and
concern") the property, and are intended to be enforced by third
parties agai nst | andowners with notice of the covenant. See

R cHARD R PoweLL, PoweLL oN ReaL ProPerTY 8 60. 03 (1999) [hereinafter
"PovweLL"]; see also Neal v. G apetree Bay Hotels, Inc., 8 V.I.
267, 276 (D.V.1. 1971) ("The violation of a restrictive covenant
creating a negative easenent may be restrained at the suit of one
for whose benefit the restriction was established irrespective of
whether there is privity of estate or contract between the

parties, or whether an action at law is naintainable."). Sanborn

v. McLean was one of the first Anerican cases in which express
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restrictions on certain lots in a devel opnment were enforced as
equi tabl e servitudes agai nst purchasers of a non-burdened lot in
t he sane devel opnent. See 206 NN.W 496 (Mch. 1925). In that
sem nal case, the Suprene Court of M chigan charged the

pur chasers of the non-burdened |ot with constructive notice of

t he covenant agai nst commerci al devel opnent in the neighboring

| andowners' deeds due to the residential nature of the buildings
in the subdivision. See Sanborn, 206 N.W at 498.

In this case, the appellants indisputably have constructive
notice of the covenant agai nst conmerci al devel opnent
incorporated in their own deed, and it is clear that the covenant
"touches and concerns” the land. Therefore, the sole point of
contention between the parties on summary judgnent is whet her
W1 C contenpl ated that the covenant could be enforced by
I ndi vi dual , nei ghboring | andowners.

Any party who seeks to enforce a restrictive covenant
t hrough summary judgnment nust denonstrate that there is no
genui ne dispute of material fact concerning the covenanting
parties' intent to allow themto enforce that covenant. Once the
proponent carries this burden, the non-noving party nust
establish with specific facts that there is a genuine dispute

concerning the covenanting parties' intent in order to preclude

summary judgnent. See Febp. R Cv. P. 56(c); Anderson v. Liberty



Roach v. West Indies Inv. Co.
D.C. Civ. App. No. 1995-142

pi ni on
Page 11
Lobby, Inc., 477 U S. 242, 249 (1986).

A "genui ne" dispute exists when the evidence would allow a
reasonable jury to return a verdict for the non-noving party.
See Anderson, 477 U.S. at 247-48. The trial court nust accept
any fact advanced by the non-noving party through adm ssible
affidavits and evidence as true and resol ve any doubt in that
party's favor. See Brown v. Vitelcom Inc., 47 F. Supp.2d 595,
598 (D. V.1. 1999).

The deed between WIC and Gonez prohibited conmerci al
devel opnent or use of Plot No. 51 by "the parties to this
contract, their respective heirs, executors, adm nistrators,
successors and assigns.” (See App. at 6-7.) This unanbi guous
provision is not conclusive as to the parties' intent.

Par agr aph twel ve of the deed between WIC and Gonez stated
that "not hing herein contained shall be construed as restricting

any other prem ses now or hereafter owned by the grantor.”
(See id. at 12.) The Trial D vision of the District Court has
recogni zed t hat

the weight of authority supports the rule that a

reservation by the common grantor of a general power to

di spense with the restrictions on particular lots

negatives the purpose of uniform devel opnent from which

the nutuality of right anong | ot owners in a platted
subdivision is deened to arise. . . . [Generally,

where such a power is reserved, one | ot owner cannot

enforce the restrictions as agai nst another | ot owner

even though the di spensing power of the conmon grantor
has not been exerci sed.
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Beatty v. John C. dark, Inc., 11 V.1. 366, 373 (D.V.l. 1975).*

Unli ke the situation before the District Court in Beatty,
where the defendant reserved only the right to approve intensive
residential construction, WIC reserved di spensi ng power over the
covenant agai nst commerci al use or developnent. This reservation
is evidence fromwhich a jury could conclude that W1 C never
really intended to foster uniformresidential construction at the
Est at e Boet zberg devel opnent or establish covenants agai nst
commerci al use or devel opnent that grantees coul d enforce agai nst
their neighbors. See, e.g., Nelle v. Loch Haven Honmeowners
Ass'n, Inc., 413 So.2d 28, 29 (Fla. 1982); PoweLL, supra, at §
60. 03.

Al though the trial court concluded that Lee's affidavit
di spel | ed any doubt concerning the covenanting parties' intent,
see Freeland Trust Il, slip. op. at 9-10, this determ nation
shoul d have been left to the jury. As discussed above, there was
adm ssi bl e evidence on the record to support the appellants’
contention that WIC did not intend to confer the right to

enforce the covenant agai nst commerci al use and devel opnent of

4 See al so Graham v. Beernunder, 462 N. Y.S.2d 231, 235 (1983);
Rodri guez v. LaFl ame, 453 A 2d 1254, 1257 (N.H. 1982); Chimmey Hill Owners'
Ass'n, Inc. v. Antignani, 392 A 2d 423, 426 (Vt. 1978); Suttle v. Bailey, 361
P.2d 325, 327 (N.M 1961); Brueggen v. Boehm 344 S.W2d 404, 406-07 (Ky.
1961); Curronor Whods Property Omer's Ass'n v. Driscoll, 153 N E. 2d 681, 684
n.1 (Chio 1957); Maples v. Harton, 80 S.E.2d 38, 41 (N C. 1954); Beal near v.
Ti ppett, 125 A. 806, 808 (M. 1924).
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Pl ot No. 51 upon the appellants' neighbors. |ndeed, the

appel l ees initially conceded as nuch.® As the trial court

I mper m ssi bly wei ghed conflicting, material evidence in granting
summary judgnent to the appellees, there is no need to exan ne
the residuum of errors alleged by the appellants. W wll vacate

t he judgnent bel ow and remand this case for proceedi ngs

consistent wwth this opinion. An appropriate Order shall issue.

DATED this 27" day of March, 2000.

ATTEST:
ORI NN ARNOLD
Clerk of the Court

By: /sl
Deputy derk

W \ OPI NI ONS\ RECENT\ 95CI 142X. PR5

5 See Freeland Trust |, slip. op. at 13 ("Both parties in opposition

to the nmotion for sunmary judgnment . . . insist that the prevailing rul e makes
clear that a reservation of general dispensing power is but one factor to be
considered in determining intent."). The Territorial Court originally denied
both parties' notions for sunmary judgnment based on the observation that the

| anguage of the appellants' deed was not conclusive with regard to the
covenanting parties' intent to all ow subsequent grantees to enforce the deed
covenants. See id. at 14.
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ORDER OF THE COURT

AND NOW this 27" day of March, 2000, having carefully
reviewed the parties' subm ssions, and for the reasons set forth
in the Appellate Division' s acconpanyi ng Menorandum opi ni on of

even date, it is hereby

ORDERED t hat the summary judgnent entered by the Territorial
Court is VACATED, and this matter REMANDED to that tribunal for
proceedi ngs consistent with this opinion.

ATTEST:

ORI NN ARNOLD
Clerk of the Court

By: /sl
Deputy derk




